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1849 C Steet, N.W.

Washington, rc20240

DEC 2 0 2017

H32(2287)

MEMORANDUM FOR THOSE ON ATTACHED LIST

FROM PAUL HAWKE
CHIEF OF THE AMERICAN BATTLEFIELD PROTECTION PROGRAM

SUBJECT TRANSMITTAL OF THE FIRST ANNUAL STATUS REPORT FOR THE
AMERICAN BATTLEFIELD PROTECTION PROGRAM'S NATIONWIDE
PROGRAMMATIC AGREEMENT

Under Stipulation XIV of the American Battlefield Protection Program's (ABPP) Nationwide
Programmatic Agreement (NPA), this annual status report on ABPP's Battlefield Preservation
Planning Grant and Battlefield Land Acquisition Grant Programs must be made publicly
available. The purpose of said publication is to formalize the implementation of the Section 106

review process of the National Historic Preservation Act (1966) in regards to the two
aforementioned grant programs. As a result, this document was prepared consistent with the
stipulations as stated in the NPA (Appendix A). If you have any questions or comments, please

feel free to contact me at (202) 354-2023.

S Y,

Paul Hawke

cc dattachment
Joy Beasley, NPS
Jon Smith, NPS
Jeff Durbin, NPS
Jennifer Wellock, NPS
Charlene Vaughn, ACHP
Jim Campi, CV/T
Kathy Robertson, CWT
Keven V/alker, SVBF
Kevin McBride, Mashantucket Pequot Museum and Research Center
Steven Smith, SCIAA
Nina Versaggi, PAF at SUNY Binghamton



Identical Memorandum sent to:

John M. Fowler
Executive Director
Advisory Council on Historic Preservation
401 F Street NV/, Suite 308
Washinþton, DC 20001 -2637

Erik Hein
Executive Director
National Conference of State Historic Preservation Offrcers
Hall of the States, Suite 342
444 N. Capitol Street NV/
Washington, DC 20001

Jim Lighthizer
President
Civil V/ar Trust
1156 15th Street, NW
Suite 900
Washington, D.C. 20005

Tom Gilmore
Director of Real Estate
Civil War Trust
1156 15th Street, NV/
Suite 900
V/ashington, D.C. 20005
tgilmore@civilwar. org

John Hutchinson
AICP, Director of Conservation
Shenandoah Valley Battlefields Foundation
9386 S. Congress St.
New Market, VA 22844
jhutch@svbf.net
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Virginia Department of Conservation and Recreation
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NATIONAL PARK SERVICE
AMERICAN BATTLEFIELD PROTECTION PROGRAM

ANNUAL STATUS REPORT FOR AMERICAN BATTLEFIELD PROTECTION
PROGRAM'S NATIONWIDE PROGRAMMATIC AGREEMENT

(September 30,2016 - September 30, 2017)

Part 1. A list of the PLANNING GRANTS and BLAGs awarded in each state and on Tribal
lands, including the name of the Applicant and, in the case of BLAGs, the Government Sponsor;
exact amount of the award; and the exact acreage acquired with ABPP funding, along with any
changes made to the grant project's scope of work. The list should also include the exempted
PLANNING GRANT projects and under what exemption, along with BLAGs awarded and
funds dispersed with no easement recorded and why.

Battlefield Land Acquisition Grants (BLAGs):

State Applicant Government
Sponsor

County Battlefïeld Acres Federal
Amount

Total Amount

NJ CWT New Jersey
Department of
Environmental
Protection

Mercer Princeton 2.13 197,s00.00 593,250.00

NC CWT North Carolina
Department of
Natural and
Cultural
Resources

Johnston Bentonville 71.37 198,975.00 198,975.00

VA CWT VA DCR Culpeper Brandy Station 70.01 183,553.00 183,553.00

VA SVBF VA DCR Highland McDowell 22.87 78,951,00 108,951.00

WV CWT JCHLC Jefferson Harper's Ferry 200 956,625.00 967,275.00

VA CWT VA DCR Appomattox Appomattox
Court House

60.29 130,754.00 130,754.00

MD CU/T Frederick
County

Frederick South Mountain 65.04 188,549.00 377,098.00

V/V CWT JCHLC Jefferson Shepherdstown 13.43 44,525,95 44,525,95

VA CWT VA DCR Spotsylvania Fredericksburg I 0.26 68,493.50 68,493.50

VA CWT VA DCR Hanover Gaines Mill 1.95 144,965.00 144,965.00

MD CV/T Maryland
Historical
Trust

Washington Williamsport 3.5 45,751.00 45,751.00

VA CWT VA DCR Culpeper Kelly's Ford 136 169,840.50 169,840.50

MS cwr MDAH Lee Brice's Cross
Roads

13.27 127,837.50 127,837.50

MS CV/T MDAH Union Brice's Cross
Roads

80.7 135,375.00 135,375.00

VA Capital
Region Land
Conservancy

VA DCR Henrico and
Charles City

Malvern Hill 440 1,707,750.00 5,000,000.00

NY CWT Town ofFort
Ann

Washington Fort Ann 160 175,523.00 175,523.00
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NY CWT New York
State

Jefferson Sackets Harbor 24.3 683,798.00 683,798.00

PA CWT Chester
County
Department of
Open Space
Preservation

Chester Brandywine
Creek

88. l 1,131,737 .50 1,158,737.50

VA CWT VA DCR Louisa Trevilian Station 10.23 30,515.00 30,515.00

VA CWT VA DCR Prince
William

Manassas II 5.89 256,925.00 256,925.00

TN CWT Tennessee
Historical
Commission

Stewalt Foft Donelson 38.97 152,817.50 152,817.50

MD CWT Frederick
County

Frederick South Mountain 1.66 127,685.00 127,685.00

SC CWT South Carolina
Department of
Archives and
History

Orangeburg Eutaw Springs 2.79 128,470.00 128,470.00

TN CWT Tennessee
Historical
Commission

Stewart Fort Donelson 4.25 59,387.00 59,387.00

VA SVBF VA DCR Frederick Opequon 0.68 408,746.00 408,746.00

VA SVBF VA DCR Frederick Opequon 2,2s 1,057,593.00 2,890,346.00

AR CWT Arkansas
Department of
Parks &
Tourism, State
Parks Division

Washington Prairie Grove 40 50,000.00 308,000.00

VA CWT VA DCR Shenandoah New Market 1.94 232,680.53 232,680.53

AR cwr Department of
Arkansas
Heritage

Nevada Prairie D'Ane 807.9 725,436.82 725,436.82

GA CV/T V/ilkes County Wilkes Kettle Creek 108 l8l,137.00 246,738.00

MS CWT MDAH Lee Brice's Cross
Roads

36.3 76,421.00 76,421,00

NY CWT New York
State

Jefferson Sackets Harbor 0.3 152,535.25 152,535.25

TOTALS 2514 10,010,853.05 $16,111,406.05

Some BLAG projects are still undergoing Section 106 review. No adverse effects have been
determined thus far, nor is it anticipated that adverse effects will be identified as review of the
remaining projects is comp.leted.

Per the existing program guidelines, 8 BLAG projects resulted in (or will result in) a
Preservation Agreement rather than a recorded easement. Preservation Agreements are
considered to be acceptable in cases where the property is intended to be immediately transferred
to public ownership (such as a state park) following the initial acquisition. Preservation Letters
include language that mentions Section 6(Ð(3) of the Land and'Water Conservation Fund
(LWCF) Act. The FY 2016 and2017 BLAGs that resulted in Preservation Letters included:
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State Applicant Government
Sponsor

County Battlefield Acres Federal
Amount

Total
Amount

AR CWT Arkansas
Department of
Parks &
Tourism, State
Parks Division

Washington Prairie Grove 40 208,500.00 208,500.00

NC CV/T North Carolina
Department of
Natural and
Cultural
Resources

Johnston Bentonville 9,65 82,938.00 101,938.00

OK CWT Oklahoma
Historical
Society

Muskogee Honey Springs 5 47,300 47,300

FY 2016

FY 2017

15 out of 19 PLANNING GRANTS were determined to meet programmatic exclusions of
Section 106 review. The eligible activities under which PLANNING GRANTS are excluded
include: (a) historical research/overviews; (b) GPS/GIS mapping; (c) survey and inventory (no
ground disturbance); (d) NHLAtrRHP/state register nomination, update, or boundary expansion;
(e) preservation planning; (g) strategic/organizational/administrative planning (no ground
disturbance , andlor alteration to structures/buildings); (i) educational activities; O advocacy and
support.

The four PLANNING GRANTS that were subject to further Section 106 review and consultation
identified no adverse effects.
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State Applicant Government
Sponsor

County Battlefield Acres Federal
Amount

Total
Amount

NJ CWT New Jersey
Department of
Environmental
Protection

Mercer Princeton 2.13 197,500.00 593,250.00

NC CWT North Carolina
Department of
Natural and
Cultural
Resources

Johnston Bentonville 71.37 198,975.00 198,975,00

NY CWT New York State Jefferson Sackets Harbor 24.3 683,798.00 683,798.00

NY CV/T New York State Jefferson Sackets Harbor 0.3 t52,535.25 152,535.25

AR CWT Arkansas
Department of
Parks &
Tourism, State
Parks Division

rWashington Prairie Grove 40 50,000.00 308,000.00



Grants

State Applicant Project Title Award Amount Programmatic
Exclusion
under PA
Stipulation III

NJ Camden County
Historical
Society

Gloucester, NJ: A Forgotten
Battle of the American
Revolution

30,000.00 C,J

PA Chester County Brandywine B attlefield
Strategic Landscapes Associates
Technical Report

50,000.00 c

NJ CWT Washington's Legacy
Remembered: Preservation and
Interpretation of the Princeton
Battlefield

1 18,203.00 e

CT Fairfield
Historical
Society

Battle of the Pequot
(Munnacommock) Swamp, July
13-t4, t637

86,500.00 nla

FL Florida Museum
of Natural
History

The 1702 Siege of St.
Augustine in Queen Anne's War

20,000.00 nJa

SC Georgia
American
Revolution
Preservation
Alliance Inc.

Research and Fieldwork for the
Battle of Port Royal Island

85,600.00 nla

FL Gulf
Archaeology
Research
Institute

Battle of Wahoo Swamp, 1836 72,500.00 n/a

NC Institute for
International
Maritime
Research

Location and Investigation of
the Historic "Powder Vessel"
USS Louisiana

67,000.00 crd

CT Mashantucket
Pequot Tribal
Nations

Documenting, Interpreting, and
Preserving Poorly Documented
Battlefields

42,200.00 I

UT Northwestern
Bands of the
Shoshone Nation

Battlefield Preservation Plan for
Bear River Massacre Site

72,000.00 e

CT Old Saybrook
Historical
Society

Siege and Battle of Saybrook
Fort - Preservation and
Educational Initiatives

43,000.00 d,g,i
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MD Preservation
Maryland

Public Consensus Building Plan
for the South Mountain
Battlefield

55,000.00 e

SC South Carolina
Battleground
Preservation
Trust, Inc.

Documenting Battlefields in
South Carolina (Phase IV)

75,000.00 b

MP Ships of
Research and
Discovery

National Register Nomination
of WWII Underwater
Battlefield: Battle of Saipan

27,000.00 crd

PW Ships of
Research and
Discovery

Fields of Fire: Researching and
Modeling Peleliu's WV/II
Invasion Beaches

81,345.00 c

TX Texas Tech
University

Comprehensive Preservation
Planning for Palmito Ranch
Battlefield

81,252.00 erj

HI University of
Hawaii

Battle of Nu'uanu Historic
Preservation Project - Site
Identification and
Documentation

79,600.00 cre

MT University of
Montana

V/hat Have We Overlooked?:
Spiritual Landscapes as a
Battleheld Strategy

53,300.00 ãrc

VA Wheatland
Foundation, Inc.

Battle of Green
Spring/Governor's Land Case
Study

49,500.00 e

TOTAL $ 1,189,000.00

Overall, no adverse effects have been determined for any of our grants in FY 2017.
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Part2. A report, as appropriate, identifying any issues, initiatives or goals that the National Park
Service (NPS) ABPP will address in the coming year with regard to its two grant programs, and
any guidance or assistance that the ACHP or NCSHPO may provide to help make compliance
activities more effective and effrcient.

a. In implementing the NPA, it has become clear that most of ABPP's state and local
partners are often unaware of our agreement document and the stipulations it outlines.
ABPP staff members often receive questions about materials sent from the offrce, i.e.,
"Why is ABPP writing to us about this project?", oÍ "What do you need from us?" This
confusion is not the case in states where ABPP has long-standing working relationships
with SHPOs/THPOs. Typically, it occurs in states or territories where ABPP has had
infrequent projects ranging from months to years apart. ACHP and NCSHPO may be able
to help in bridging those gaps and improving outreach efforts in those regions.

\
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Part 3. A discussion identifyingaîy problems the NPS ABPP encountered in carrying out the
terms of this agreement that need to be addressed by the signatories through amendments or
development of guidance documents.

a.. Comments and concems relating to the NPA and guidance documents have been brought
to the attention of ABPP by CWT in a letter dated December 1,2017. CWT's comments
are summarized below:

1. The Seventeenth
Th ance process causes cost implications and substantial delays
incurred by the applicant. The process from application to reimbursement has increased
by an average of 100 days since implementation of the NPA.
2. The -fourth sion
To date, no MOU has been established leaving ABPP open to delays.
2. Section II.A.3- Roles and Responsibilities
CWT recommends that the application phase be exempt from Section 106 and its
processes with the condition that no activities will take place until later in the grant.
Furthermore, ABPP's lonþ-term staffing issues are a cause for concern.
3. Section II.B.2.a.- Roles and Responsibilities
Additional cost increases have been assumed by the applicant since the establishment of
the NPA.
4. II.B.2.b and Section

Oualified Easement Holders
CV/T has requested a guidebook to outline the requirements necessary to implement the
NPA and grants in general.
5. Section II.D.2- Roles and Responsibilities
Due diligence in Virginia versus other states is disproportionate and untimely.
6. Section IV.A - BLAG- Emersencv Purchase Situations
All applications should be treated in the manner as outlined in the Section.
7. Section XV.A- and Termination
The NPA will continue to burden applicants beyond justifiable means if gone unaltered.

ABPP, and other parties in attendance, will address these comments in the forthcoming
Annual Review Meeting, which has been scheduled for January 24,2019.
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Part 4. Any other information the NPS ABPP wishes to provide that might improve the
effectiveness of this agreement.

a. One NPA stipulation states:

IryHEREAS, the NPS ABPP grant funding is þr the purpose of preservation of historic
battlefields, and these grant funds shall not bë usedfor any work or activity that does not
conform to the grant guidelines and/or manualþr each NPS ABPP Grant Program and
terms and conditions of the NPS ABPP Grant Agreement, including adherence to the
appropriate Secretary of the Interior's Standards and Guidelines, and the NPS ABPP
approved studies, scope of work, plans, or easement,

In regards to that stipulation, a guidebook outlining the procedures and guidelines for the
Battlefield Land Acquisition Grant Program (BLAG Manual) has been drafted. The
BLAG Manual will be available for public review following an internal review of our
grant procedures under the regulations outlinedin2 CFR 200.

2 CFR 200 was enacted in20l4 and outlines federal requirements for managing federal
grant programs. ABPP has identified a gap in our BLAG procedures relating to grant
monitoring . Per 2 CFR 200 regulations, ABPP is working to design and implement a
required monitoring system. Once that system has been established, it will be
incorporated into the BLAG Manual.

A draft Planning Grants Manual is scheduled to be completed in FY 2019

b. One NPA stipulation states:

IVHEREAS, the NPS ABPP shall take appropriate measures (e.g. ACHP listserve, PEPC
Planning, Environment, and Public Comment website, NPS ABPP e-newsletter, and NPS
ABPP website) to notify Tribal governments, local governments and the public of the
existence of this Agreement and involve them as appropriate during the implementation
of the terms of this Agreement as set forth in Stipulations VI and VII.

A new ABPP website using the Content Management System is under construction. This
system will allow ABPP to more easily and effectively update the program's website and
to relay important and relevant information in a timely manner. Guidance documents will
be uploaded and accessible to the general public. Expected roll out date for the new
website is March 2018.

c Within the BLAG program and per the process outlined in the NPA, ABPP relies heavily
on the applicant and the SHPO/THPO to provide information from which to make an
effects determination. In some cases, questions relating to historic resources have come
up that require a more robust understanding of the property than what is provided via the
current consultation process. For example, questions have arisen about what may be
allowed under future master planning efforts, the amount of allowable impervious
surfaces, and the demolition of unevaluated buildings/structures on site. These questions
cannot be answered by ABPP without a deeper understanding of the landscape via
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requests for additional information. ABPP does not propose a solution to this issue at the
moment, but would like to bring it to the attention of our partners.
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Appendix A
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PROGRAMMATIC AGREEMENT
AMONG

THE NATIONAL PARK SERVICE, AMERICAN BATTLEFIELD PROTECTION PROGRAM
AND

THE NATIONAL CONFERENCE OF STATE HTSTORIC PRESERVATION OFFICERS
AND

THE ADVISORY COUNCIL ONHISTORIC PRESERVATION
REGARDING TIIE AMERICAN BATTLEFIELD PROTECTION PROGRAM'S

BATTLEFIELD PRESERVATION PLAI\NING GRANTS AND

BATTLEFIELD LAND ACQUISITION GRANTS

WIIEREAS, the National Park Service (NPS)'s American Battlefield Protection Program

(ABPP) promotes the preservation of signifioant historic battlefields associated with wars on American

soil. The goals of the program are l) to protect battlefields and sites associated with armed conflicts that

influenced the course of our history, 2) to encourage and assist all Americans in planning for the

preservation, management, and interpretation of these sites, and 3) to raise awareness of the importance of
preserving battlefields and related sites for future generations. The ABPP focuses primarily on land use,

cultural resource and site management planning, and public education; and

WHEREAS, the NPS ABPP was initially created by the Secretary of the Interior in 1991. In

1996 Congress signed into law the American Battlefield Protection Act (Public Law 104-333), which

offrcially authorized the ABPP as a program within the NPS; and

W¡IEREAS, the NPS ABPP administers financial assistance to non-Federal entities in multiple'

states through two grant programs, the Battlefield Preservation Planning Grants (PLANNING GRANTS),

and Battlefield Land Acquisition Grants (BLAGs), that support projects that lead to the preservation,

protection, and interpretation of battlefield land and sites associated with wars fought on American soil

such as, but not limited to, the American Revolution, 'ùy'ar of I 81 2, Indian Wars, American Civil Vy'ar,

Mexican-American War and World War [I; and

WHEREAS, as authorized by Congress most recently through the Omnibus Public Land

Management Act of 2009, as amended (P.L. 1l l-l l, 54 U.S.C. $ 308102, including notes), monies are

made available to NPS ABPP to fund its PLANNING GRANTS, which provide fìnancial assistance to

encourage, support, assist, recognize, and work in partnership with citizens, Federal, State, local, and

Tribat governments, other public entities, educational institutions, and private nonprofit organizations in

identifling, researching, evaluating, interpreting, and protecting historic battlefields and associated sites

on a national, Tribal, State, and local level. Congress authorized the appropriation of $3,000,000 for each

fiscal year with the funds remaining available until expended; and

WHEREAS, the NPS ABPP invites eligible applicants to submit applications annually for

PLANNING GRANTS; ANd

WHEREAS, PLANNING GRANTS proposed project areas must be on American (U.S.) soil

and/or within U.S. territorial waters; and



Programmatic Agreement
September 27,2016

NPS ABPP Battlefield Preservation Planning Grant and

Battlefield l,and Acquisition Grant Programs

WHEREAS, as authorized by Congress through the Omnibus Public Land Management Act of

2009, as amended (P. L. 1 I l-l l), ancl nrost recently reauthorized through FY 2021 by the National

Defense Authorization Act,20l5 (P.L. l13-291,54lJ.S.C. $ 308103 Battlefield Acquisition Grant

Program, including notes), a portion of the Land and Water Conservation Fund (LWCF) monies are made

available to NPS ABPP to fuird its BLAG Program, which assists States and local communitiss to acquire

and preserve threatened Revolutionary War, War of 1 812 and Civil War battlefield lands through a

competitive process. Congress authorized the appropriation of $ 10,000,000 to the Secretary of the

Interior, acting through the NPS ABPP, for each fiscal year through 2021,wilh the funds remaining

available until expended; and

WHEREAS, the NPS ABPP invites eligible applicants to submit applications for BLAGs

throughout the year as fundírig is available; and

WHEREAS, the land at Revolutionary War, War of 1812, and Civil War battlefields eligible for

BLAGs is located in.only 38 states (Attachment A) and include those listed in the Civil War Sites

Advisory Çouncil's 1993 Report on the Nalion's Civil War Battlefields andNPS ABPP's 2007 Report to

Congress on the Historic Preservation of Revolutionary War and War of 1812 Sites in the Uniled Stales

(collectively, the Battlefields Reports); and

WIIEREAS, at the request of Congress, the Battlefield Reports identif, Revolutionary Vy'ar, War

of 1812, and Civil War battlefield priorities reflecting the most effective sequence of preservation to

achieve maximum overall battlefield protection, ranging from Priority I through Priority IV, and it is NPS

ABpP intent to assur€ that Priority I and Priority lI projects are reviewed as quickly and efficiently as

possible; and

IVHEREAS; the NPS AtsPP grant funding-isfor the purpose of preservation ofåistoric

battlefìelds, and these grant funds shall not be used for any work or activity that does not conform to the

grant guidelines and/or manual for each NPS ABPP Grant Program and terms and conditions of the NPS

ABPP Grant Agreement, including adherence to the appropriate Secretary of the Interior's Standards and

Guidelines,and the NPS ABPP approved stttdies, scope of work, plans, or easement; and

WHEREAS, the NPS ABPP has determined that the implementation of these grant programs

may affect properties included in or eligible for the National Register of Historic Places (NRHP) and has

consutted with the National Conference of State Historic Preservation Officers (NCSHPO) and the

Advisory Council on Historic Preservation (ACHP) pursuant to the regulation 36 CFR Part 800,

implementing what is frequently referred to as Section 106 and ll0(f) of National Historic Preservatiou

Act (NHPA), 54 U.S.C. $ 300101 et seq.; and

WHEREAS, the NPS ABPP recognìzes that the preservation activities it funds are not intended

to result in Adverse Effects on historic properties and that et'forts will be made to achieve a finding of No

Adverse Effect or No Adverse Effect with conditions; however, the grant programs are Congressionally

authorized to fund projects for battlefield preservation and protection and such projects may sometimes

result in Adverse Effects. NPS ABPP may proceed with funding such projects after completing the

actions described in 36 CFR $ 800.6; and

2



Programmatic Agreement
September 21,2016

NPS ABPP Battlefield Prese¡rvation Planning Grant and

Battlefield Land Acquisition Grant Programs

WHEREAS, the Nps ABPP, NCSHPO, and the ACHP, with the civil war Preservation Trust,

doing business as Civil War Trust, as a Concurring Party, implemented an Interim, Programmatic

Agreement (lPA), dated May 14,2015, to implernent and formalize the Section 106 review process for

ABPP BLAGs in ten states funded with remaining FY 201 4 and new FY 201 5 money; and

WHEREAS, the IPA required the development and implementation of a comprehensive

Nationwide Programmatic Agreement (Nationwide PA) by December 31,2015,to satisf, the

requirements of Section 106 for the NPS ABPP BLAG Program from that date forward and was extended

in December 20 1 5 until June 30, 20 I 6 and then in June 201 6, extended until superseded by an exectrted

Nationwide PA and amended to include FY 2016 funding; and

WHEREAS, the NPS ABPP, in consultation with the ACHP, proposed to also include the ABPP

pLANNING GRANTS in the Nationwide PA in order to satisff the requirements of Section 106 for that

grant program from the Effective Date of this Agreement forward; and

WHEREAS, an expeclited compliance process for NPS ABPP grant-funded activities is

appropriate due to the large number of small undertakings on private and public property and Tribal

lands. The NPS ABPP has determined there is: (l) a timely need due to the one-year money for

PLANNING GRANTS that require obligation before the end of each fiscal year; (2) an urgent need to

award and release funds to BLAG applicants so that these lands are preserved in accordance with the

intent of the BLAG program and not lost to potential incompatible development and (3) the need to

provide expedited review for certain NPS ABPP grant-funded activities that are clearly undertakings but

with effects that are foreseeable and minimal or not adverse to historic properties, in accordance with 36

CFR $800.14(cXlXii); and

WHEREAS, the NPS ABPP, NCSHPO, and the ACHP have consulted in accordance with 36

CFR $ S00. 14(b) to develop this Nationwide PA to expedite the Section 1 06 review process to the

proviiions set iorth in the NPS ABPP Grant manuals/application guidance, including delegating authority

io its appticants, when appropriate, to initiate consultation in accordance with 36 CFR $ 800.2(c)(4),

except as provided herein as it relates to Tribes; and

WIIEREAS, the NPS ABPP notified the ACHP regarding the Section 106 consultation process

to develop this Agreement in accord ance 36 CFR (j S00.14(bX2) and the ACHP decided to participate and

sign this Agreement; and

WHERJAS, the NPS ABPP has consulted \Mith the NCSHPO for the NPS ABPP PLANNINC

GRANTS and BLAG Programs, and has invited the NCSHPO to be a signatory of this Agreement, in

accordance with 36 CFR $ 800.14(bX2), with NCSTIPO agreeing to sign this Agreement on behalf of the

State Historic Preservation Officers (SHPOs); and

WHEREAS, the NPS ABPP has detennined that the administration of the ABPP Grant Programs

may have an effect on historic properties to which Indian Tribes or Native Hawaiian Organizations

(NHO) may attach religious and cultural significance; and

WHEREAS, because of the sovereign status of federally recognized Indian Tribes, the NPS

ABpP has determined, and the ACHP has concurred, that it is appropriate to invite each federally

recognized Indian Tribe or Tribal Historic Preservation Olficer (TFIPO), as defined in Section I 01(dX2)
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Programmatic Agreement
September 27,2016

NPS ABPP Battlefield Preservation Planning Grant and

Battlefield Land Acquisition Grant Programs

of the NHPA, to develop independent consultation protocols with the NPS AtIPP (based upon

government-to-government consultation) and, hence, no Tribes have been asked to be signatories to this

Agreement; and

WHEREAS, the NPS ABPP invited Tribes, THPOs, and NHOs to cotrsult on the <levelopment of

this Agreement via the ACHP listserve in July 20 1 6 and hostecl a Webinar conference call on August I 8,

2016 to those interested. Representatives from five Tribes participated in the Webinar and agreed a

project by project, government to government consultation for grant projects is appropriate; and

WHEREAS, the NPS ABPP recognizes that SHPOs, THPOs, and Indian Tribes may wish to

develop specific BLAG protocols with applicants, particularly if the SHPO, THPO, or Indian Tribe is

intended to be the grant-funded project easEment holder, when the SHPO/THPO is involved as a technical

reviewer within the easement, or when the NPS ABPP grant-funded land acquisition is to be included into

a state park. Such alternative protocols shall in no way supersede this Agreement, but shall be a means to

structure expected submittals and processes in accordance with this Agreement. Such protocols may be

established through a memorandum of understanding (MOU) and communicated to NPS ABPP, ACHP,

and NCSHPO;and

WHEREAS, the NPS ABPP consulted with the Civil War Trust (CWT) and Campaign 1776,a

project of the CWT, both being major, private, non-profit partner organizations to the NPS ABPP,

regarding the potential effects of the two ABPP Grant Programs, and invited them and they agreed to sign

this Agreement as a Concurring Parly; and

WHEREAS, the NPS ABPP consulted vvith the following organizations who have a

demonstrated interest in battlefield preservation regarding the potential effects of the two ABPP Grant

programs; The Public Archaeology Facility (PAF) at Binghamton University, NY; the South Carolina

Institute of Archaeology and Anthropology (SCIAA); the Mashantucket Pequot Museum and Resea¡ch

Center, CT; and Shenandoah Valley Battlefields Foundation, VA. NPS ABPP invited them to sign this

Agreement as a Concurring Party, and they will continue to be involved as a Consulting Parfy in this

Agreement at their discretion; and

WIIEREAS, the NPS ABPP shall take appropriate measures (e.g. ACFIP listserve, PEPC

Planning, Environment, and Public Comment website, NPS ABPP e-newsletter, and NPS ABPP website)

to notif, Tribal governments, local governments and the public of the existence of this Agreement and

involve them as appropriate during the implementation of the terms of this Agreement as set forth in

Stipulations VI and VII; and

NOW, THEREFOR-E, the NPS ABPP, the NCSHPO, and the ACHP agree that the NPS ABPP

Grant Programs shall be implemented in accotdance with the following .stipulations in order to take into

account the effect of these Grant Programs on historic properties,

NPS ABPP, in coordination with Applicants rvho receive ABPP grants, agrees to carry out the

following measures:
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A. This Agreement shall apply only to the NPS ABPP Battlefield Preservation Planning Crant

(PLANNING GRANTS) Program and Battlefield Land Acquisition Grant (BLAG) Program.

B. If other federal agencies are involved in an NPS ABPP undertaking covered by this

Agreement, the other federal agency can meet its Section 106 compliance responsibilities by

adhering to the terms of this Agreement or by deferring to NPS ABPP to be the lead federal

agency.

U. ROLES AND RESPONSIBILITIES

Roles and Responsibilities are generalized below and actions by any of the listed parties are not limited

to those listed.

A. NPS ABPP

l. The NPS ABPP is the federal agency responsible for completing consultation under

section 106 for the activities funded through its PLANNING GRANT and BLAG

programs. Staffmanages the grant application review, a\ilard, and disbursement

process, as well as the review of all products of the PLANNING GRANTS (research

designs, draft reports, etc.) and the development of agreements and easements for the

BLAGs. The NPS has internal management policy documents related to the various

elements of the NPS ABPP program (Directors Order 2: Park Planning, Director's

Order 6: Interpretation and Education, Directors Order l6A: Reasonable

Accommodation for Applicants and Employees with Disabilities, Directors Order l7:

Tourism, Directors Order 25: Land Plotection, Directors Order 28: Cultural Resource

Management, etc.) that provide guidance for NPS ABPP Staff and potential

applicants to the program on rvhat are acceptable project proposals.

2. The NPS ABPP will rctain staff who meets the Secretary of the Interior's (SOf 's)

Professional QualiJìcations Standards (Qualifications) in order to identif and

evaluate historic properties and to provide technical assistance to federal agencies

and the ACHP on federal projects that may adversely atTect historic battlefrelds

throughout the country.

3. The NPS ABPP will provide grant program guidance to applicants. NPS ABPP SOI-

qualified staff will determine which proposals meet programmatic exclusions from

the Section 106 review according to Stipulation III, below. For all other proposals the

NPS ABPP will advise Applicants that the Section 106 process must be completed

for their projects and provide guidance on the materials Applicants will be expected

to provide,

4. The NPS ABPP will provide technical assistance to SFIPOs, non-profits, local

governments, universities, ancl Tribes on best practices for battlefield preservation, as

needed.

5. The NPS ABPP will send letters to the SHPOs/THPOs each February notifoing the

SHPOs/THPOs of PLANNING GRANT apptications received for projects in their

states. These letters rvill include notice of the PLANNING GRANT projects, which

qualify under a programmatic exclusion as dcfined herein and, as such, do not require

Section 106 review as defined in Stipulation IlI.A.
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6. The NPS ABPP will inch¡de the Section 106 Review status of a BLAG application in

thc application acknowledgement letter sent to the government sponsor and copied to

the Applicant, the SHPO, if the SHPO is not the government sponsor, and the

consewation easement holder, if the conservation easement holder is not the SHPO.

7. The NPS ABPP will request the Applicant, or their designee, who meets the SOI's

Qualifications, to assist the ABPP in carrying out the requirements of 36 cFR $$

800.4 through 800.6 with the exception of fulfilling the requiremènts contained in

Stipulation VI (Tribal Consultation) of this Agreement for all grant activities that are

receiving NPS federal assistance and do not qualifo as a programmatic exclusion

pursuant to Stipulation IIL NPS ABPP will retain oversight responsibilities to ensure

the stipulations of this Agreement are nret, and must be notifîed by the Applicant if,

after routine consultation or coordination with the SHPO, disputes remain regarding

the identification, evaluation or treatment of historic properties,

8. For both PLANNING GRANT and BLAG programs, the NPS ABPP will consult

government-to-governm€nt with Federally recognized Indian Tribes and NHOs on

undertakings that occur on and off Tribal lands in accordance with 36 cFR

$s00.2(c)(2). As appropriate, correspondence will be forwarded to the Applicant

and, in the case of BLAGs, the Government Sponsor.
g. The NPS ABPP will provide the ACHP and NCSHPO with an annual report for the

previous fiscal year by December 3l as long as this Agreement is in effect as outlined

in Stipulation XIV. NCSHPO will distribute the annual report to its member SHPOs'

B. Applicants
L In the case of PLANNING GRANTS, eligible applicants are non-proFlt groups,

academic institutions, and local, regional, state, and tribdl governments.

a. The PLANNING GRANT Applicant will submit a complete application by the

annual due date to NPS ABPP.

b. If a proposed project is not considered eligible for a programmatic exclusion in

accordance with this Agreement or other subsequent agreement, the PLANNING

GRANT Applicant will provide the NPS ABPP with any previous

correspondence received from the SHPO about the project in the application, if
any exist.

c. If conditionecl as part of a No Adverse Effect determination, the PLANNING

GRANT Applicant is delegated to carry out the conditions and may be

reimbursed one hundred (100) % of costs associated with identification and

evaluation ofhistoric properties to the grant'

d. The PLANNING GRANT Applicant will be responsible for all costs associated

with resolving any Adverse Effects on historic properties'

2. In the case of the BLAG program, eligible applicants are non-profit organizations or

state, regional, or local govemments seeking to acquire battlefreld land or easements

on battlefield land.

a. The BLAG applicant will provide the NPS ABPP and the Government Sponsor

all information submitted to or received by the SHPO regarding Section 106

Review as parr of the application, The BLAG applicant or their designee, who
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meets the sol's Qualifications, will carry out the requirements of 36 cFR $$

800.4 through 800.6 with the SHPO as defined herein. The BLAG Applicant will

also provide the easement holder, in cases where the easetnent holder is not the

SFIPO, all information submitted to or received by tlre SHPO regarding Section

106 lleview.
b. If awarded, tlre BLAG Applicant or their designee, who meets the SoI's

Qualifications, will carry out the requirements of 36 CFR $$ 800.4 through 800.6

with the SHPO as specifred in the grant agr€ement.

c. The BLAG Applicant may be reimbursed for up to fifty (50) 0/o of costs

associated with identification and evaluation of historic properties, including but

not limited to any cultural resource surveys or inventories completed subsequent

to land or conservation easement acquisitions. These costs must be included in

the application budget information'

d. The BLAG Applicant will be responsible for costs associated with resolving any

adverse effects.

3. All work undertaken bythe PLANNING GRANT or BLAG Applicant, or its

designee, pursuant to this Agreement shall be conducted by or under the direct

supervision of qualified individuals meeting at minimum the qualifications required

by 36 CFR g 800.2(a)(l). If an Applicant is unable to secure these services, they must

noti$ the ABPP to determine whether or not grant funds are available to assist in

conducting the necessary identification and evaluation and avoidance, minimization,

or mitigation activities.

C. Government Sponsor

I . BLAGs are awarded to units of State alid local governments. In any case where a

private non-profit organization seeks to acquire or place a conservation easement on

battlefield land with assistance from the BLAG program, that organization must

apply in partnership rvith a State or local govemment agency sponsor (Government

Sponsor).

2. The Govemment Sponsor may then sub-grant the Federal funds to the non-profit

organization.

3. The Government Sponsor will have no role in the Section I 06 review process as it

relates to submission of documentation unless the Govemment Sponsor is the SHPO;

however, the Applicant will provide all documents related to the Section 106 review

that the Applicant has sent to or received from the SFIPO, to the Government

Sponsor.

D. SHPOs

l. The SHPOs will provide technical assistance to Applicants, as requested, during the

PLANNING GRANT and BLAG application process.

2. The SHPOs will consult with the NPS ABPP and Applicants, or their designee, to

help the NPS ABPP bring the Section 106 review process to completion.

3. The SHPO will recognize the clele gation of Section 106 responsibilities to the

Applicant, as provided herein.
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4. The SHPO will be offered the opportunity for review and comment on draft products

associated witlr the PLANNING GRANTS and BLAGs as conditioned in a project's

grant agreement.

5. The SHPO, regardless of whether it is the easement holder or not, will work with the

BLAG applicants and the NPS ABPP to ensure easement language and any required

plans are written to meet the requirements of the SHPO and the Secretary of lhe

Interior's Stqndards ond Guidelines for Archeolog and Historic Preservalion

(Standards), the Trealment of Historic Properties, and Guidelines for the Trealment

of Cultural Landscapes as per the NPS ABPP BLAG grant agreement.

l. The ACHP will participate in consultation to resolve Adverse Effects when determined

appropriate by ACHP.

2. The ACHP willassist in resolving disputes among signatories of this Agreement, any

affected Indian Tribe(s), or any applicant.

3. If requested by the Applicant or Government Sponsor who received a grant' the ACHP

will assist in resolving disputes after the grant is completed regardless of whether the

NPS ABPP is requested to assist in the dispute.

ilI. PLANNING GRANTS

Programmatic Exclusions and Conditions

l. For the following eligible activities, NPS ABPP shall assume there is no potential to

cause effect (No Effect) to historic properties and no further consultation is required

beyond technical assistance:

a, Historical research/overviews;

b. GPS/GIS mapping;

c. Survey and Inventory (when no ground disturbance is planned);

d. NHLNRHP/state register nomination, update, or boundary expansion (excluded

from Section 106 review, but will receive sHPo review through the NRHP

process);

e. Preservation plan;

f. Heritage tourism interpretive plan;

g. Strategic/organizationalladministrative planning (when no ground disturbance or

alternation to structures or buildings are planned);

h. Viewshed analysis;

i. Educational activities, such as museum exhibit plans, videos/brochures/guides,

and web-based interpretation, all with sensitive locations redacted; and

j, Advocacy and support, such as administrative support, press and media outreach,

public outreach, meetings and strategic advocacy.

2. For eligible activities for funding not listed above in Stipulation IILA.l. that include,

or result in, ground disturbing activities, or involve potential preservation treatment

recommendations, the NPS ABPP will use the following criteria and conditions:

A.
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a. NPS ABPP will send the application to the SHPO for review and comment. If the

ABPP and SI-IPO concur that the proposed rvork will be carried out (i) in a manner

that meets the Secrctary of Interior's Standards and any applicable state

guidelines, (ii) by a professional that meets or exceeds the Secretary ofthe

Interior's Qualifications, and (iii) with the sHPo review and approvalof grant

product(s), then the ABPP will conclude the Section 106 process by making a

finding of No Adverse Effect or No Historic Properties Affected.

b. If changes are needed to make the activity meet the three criteria listed herein, the

SHPO will provide NPS ABPP and Applicant with any additional recommended

conditions. These may include SHPO/THPO, Tribes, or other Consulting Parties

review of the research design and/or resulting reports, treatment plans or other

doouments. NPS ABPP will nake a conditionalNo Adverse Effect finding and

include the agreed upon changes or conditions in the Grant Agreement, if
awarded.

3. The list of grants awarded not subject to Section 106 review will be included in the

Annual Report (Stipulation XIV)'

B. Planning Grants Subject to Section 106.

l. The NPS ABPP shall encourage Applicants to design their projects to avoid Adverse

Effects on historic properties. The ABPP will also advise Applicants about the

applicabilþ of Section I 10(k) of the National Historic Preservation Act and inform

Applicants that ground disturbing activities and preservation treatments must not

commence until completion of the Section 106 review'

2. For projects that do not meet any of the exclusions of Stipulation IILA.I. above, the

NPS ABPP will initiate consultation with the SHPO in accordance with 36 CFR $ 800

and Director's Order #28, Cultural Resource Management'

3, NPS ABPP shall also request the comments of any Indian Tribe(s) and Native
Hawaiian Organization(s) that nright attach religious and cultural sigttificance on or

near land associated with the project.

4. No further Section 106 review will be required if the NPS ABPP and the SHPO agree

that the project is designed and planned in accordance with the Secretary oflnterior's
Standards (35 CFR g 68, July 12, 1995 Federql Register) and those conditions in

Stipulation IILA.2. and will result in No Historic Properties Affected orNo Adverse

Effects.

5. The NPS ABPP and the SHPOs will make best efforts to expedite reviews through a

finding of No Adverse Effect, with conditions, when the NPS ABPP and the SHPO

concur that plans and specifications or scopes of work can be modified to ensure

adherence to tl.te Standar¿ls. If the project cannot be modified to meet the Standards or

would otherwise result in an Adverse Effect on historic properties, NPS ABPP will, if
intended to be awarded, proceed in accordance with Stipulation V, below.
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IV. BATTI,EFIELD LAND ACQUISITION GRANTS (BLAGS)

A. lnitiation of the Section 106 Process for BLAGs

1. The NPS ABPP shall encourage Applicants to consult with the appropriate SHPO prior to

submitting a BLAG application to NPS ABPP. The Applicant will undertake the

following preliminary measures with regard to Section 106:

a. The Applicant, or their designee, shall define the scope of the identification

efforts, seek information from identified consulting Parties, following

confidentialit¡i measures approved by NPS ABPP per Stipulation VII of this

Agreement, and identif, historic properties for submittal to the SHPO, along with

the draft application for information purposes. The SHPO will review the

information within thifry (30) days of receipt. A letter from the SHPO regarding

this step in the Section 106 review prooess must be included in the application to

the NPS ABPP.

b. If applicable to the proposed project, the Applicant will also request a letter from

the SHPO, or other potential easement holder, agreeing to hold a conservation

easement on the land or other property interests acquired in perpetuity.

c. Once the above mentioned letters are secured by the Applicant, the Applicant will
complete the BLAG application and submit to the NPS ABPP. The Applicant will
include in the BLAG application the level of urgency to secure funding to acquire

the property and the priority ranking ofthe subject properry according to the

. Battlefield Reports.

2. After a complete application is received by the NPS ABPP, the NPS ABPP shall request

the comments of any Indian Tribe(s) that may attach religious and cultural significance

on or near land associated with the project.

3. In emergency purchase situations, the NPS ABPP may, at its discrction, reimburse

Applicants for the cost of acquisition, when the closing of the property is set to happen

before a full application can be submitted to the NPS ABPP. The Applicant must notifl
the NPS ABPP, the SHPO, and ACHP at least forty-five (45) days prior to settlement.

NPS ABPP, SHPO, and ACHP will each have l5 days to review the documentation and

render a decision in writing. The Applicant's submittal must reference the fifteen (15)-

day review period by the NPS ABPP, SHPO, and ACHP in accordance with this

Agreement. Provided that no objections are received from the SHPO or ACHP, the NPS

ABPP will approve the acquisition reimbursement, with the following conditions:

î. The Applicant shall fulfill all documentation as reqttired under the NPS

ABPP grant application and this agreement;

b. The Applicant shall ensure that there is no activity on the battlefield land

property, including activity to any extant buildings or structures, until the

NPS ABPP grant is awarded and the Section 106 process is concluded.

B. Section 106 for BLAG Fee Sirnple Acquisitions and Easements
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I . With the exception of situations rvhere a State government agency will acquire and

manage the property with BLAG funding, if NPS ABPP determines in consultation with

the SHPO/TIIPO, appropriate fèderally recognized Indian 'lribes, and Consulting Parties

that the project will have No Adverse Effect on historic properties pursuant to 36 CFR $

800.5(b), the Applicant, or purchaser, shall encumber the title to the acquired battlefield

properly with a conservation easement, in favor of and enforceable in court by the SHPO,

another government agency, or qualified cotrservation eas€ment holder acceptable to the

NPS, in perpetuity.

2. If the SHPO is not the proposed easement holder, NPS ABPP will condition its

determination of No Adverse Effect process in the grant agreement and in a notification

letter to the proposed easement holder with, but not limited to, the requirement of the

SHPO being written into the easemerìt as a technical reviewer/approver of certain

activities, as appropriate.

3. Both the grant agreements and conservation easements must acknowledge the Land and

water conservation Fund Act "Sçction 6(Ð(3)" restrictions (54 U.S.C. 200305(Ð(3)).

Conservation easements must be sent to the NPS ABPP and SHPO for review and

approval prior to their execution and recordation.

4, The grant agreement shall be null and void if its conditions regarding Section 106 review

are not carried out within three (3) years from the date of its execution, if not amended.

At such time, and prior to any ground disturbing activities or alterations to historic

buildings or structures occurring within the project area, the NPS ABPP shall either

execute an amendment to the grant agreement extending its duration or consult with the

SHPO/THPO, Indian Tribes, and consulting Parties to comply \,/ith 36 cFR $ 800.6

Resolution of Adverse Effects, as outlined in Stipulation V.

C. Section 106 for State Government Agency Properry Manager.

l. In cascs where a State government agenay will acquire and manage the properly acquired

by BLAG funding, if NPS ABPP determines, in consultation with the SHPO/THPO and

appropriate federally recognized lndian Tribes, that the project will have No Adverse

Effect on historic properties, the NPS ABPP may complete the Section 106 process by

entering into a preservation letter of agreement with the State government agency (See

sample in Attachment B). The preservation letter of agreement will be required in the

grant agreement.

2. The preservation letter of agreement shall require the State to conduct the following

, actions, if permitted under State law:

a. hold the properly forever

b. allow for public access

c. maintain and protect the historic features and landscape

d. restrict development to that needed for interpretation and visitor access
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e. pursue site development only after appropriate environrnental and cultural studies

are completecl to inform best possibilities fbr low impact design and construction.

f. submit to the SFIPO for revisw ancl approval pre-development site planning (such

as surveys to identif, significant landscape and historic features, and archeological

investigations), design phase, and final construction designs

g. acknowledge the Land and Water Conscrvation Fund Act Section 6(Ð(3)

restrictions (54 U.S.C, 200305(Ð(3)) on the properly.

3. The conditions of the preservation letter of agreement will be recorded with the deed of
conveyance or in a deed of covenants and restrictions encumbering the propefy and will
run with the land in perpetuity.

V. RESOLVINGADVERSEEFFECTS

A. With respect to both PLANNING GRANTS and BLACs, if NPS ABPP determines that the

project will have an Adverse Effect on historic properties and the SHPO soncurs, the NPS ABPP

will then continue consultation with the SHPO, Applicant and other appropriate Consulting

Parties, including appropriate federally recognized Tribes and NHOs in accordance with 36 CFR

$ 800,6, to develop altemative or modifications to the project that could avoid, minimize or
mitigate effects on historic properties, NPS ABPP shall notif, the ACFIP of all adverse effect

findings, provide documentation specified in 36 CFR $ 800.11(e), and invite ACHP to participate

in a manner consistent with 36 CFR $ 800.ó(a)(l)(i). NPS ABPP shall copy all Consulting

Parties, including Tribes, when it notifies ACHP.

B. Should Adverse Effects be determined and, through consultation, cannot be avoided or

minimized, the NPS ABPP, SHPO, and the Applicant, along with any Indian Tribes, NHOs or

Consulting Parties, will develop a Memorandum of Agreement (MOA) or project specific

Programmatic Agreement (PA) for any undertaking subject to this Agreement. Development of
the MOA or PA shall be limited to a period of 180 days from notification of the ACHP, after

which an MOA or PA will be executed, or the NPA ABPP will request the staff comments of the

ACHP.

C. NPS ABPP may use the standard stipulatiorrs included in Attachment C of this Agreement to

expedite development of an MOA, or, if the project warrants due to its complexity, develop a

proj ect- specifi c programmatic agreement.

VI. TRIBAL CONSULTATION

A. After PLANNING GRANT and BLAG applications are received, the NPS ABPP shall ensure

that Indian Tribe(s) and/or NHOs that may attach cultrrral and religious significance to properties

affected by the proposed grant activities have been or are notified and invited to consult on the

proposed activities. In addition, the NPS ABPP shall conduct government-to-government

consultation with Indian Tribe(s) and/or NllOs that attach significance to hisloric properties that

may be affected by PLANNING GRANT and BLAG proposed post-acquisition activities.
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B. The NPS ABPP nray develop protocols with individual lndian Tribe(s) or NHOs, or agree to have

government-to-government consultation for each PLANNING GRANT and BI.AG in which they

may have an interest. If tribaloonsultation protocols with an individuallndian Tribe, NFIO, or

group of Indian TribesfiHOs are formally adopted by the NPS ABPP, a copy of the protocols

shall be forwarded by the NPS ABPP to the ACHP for its records and a copy to NCSHPO for

distribution to the SHPOs.

C. SHPOs may be involved in the consultations clescribed in Stipulation Vl.A at the discretion of the

Indian Tribes or NHOs, and following notification to NPS ABPP accordingly. Existing

agreements regarding review and consultation between Indian Tribes or NHOs and individual

SÈpOs shall remain in force provided both parties agree in writing to continue this method for

both ABPP Grant Programs.

VII. INVOLVEMENT OF CONSULTING PARTIES AND THE PUBLIC

A. The NPS ABPP will arrange for public participation appropriate to the subject matter and the

scope of work and involve the individuals, organizations and entities likely to be interested, in

accôrdance with 36 CFR $ 800.2(d) and $ 800.6(4). If the Applicant has concerns regarding

confidentiality or the disclosure of discretionary information, they must consult with NPS ABPP

to develop procedures that will uot compromise financial and real estate acquisition concerns

related to the BLAG project.

VIII.

A.

B.

C.

D

PREPARATION AND REVIEW OF DOCUMENTS

When the grant agreement for any PLANNING GRANT so stipulates, the Applicant shall submit

a draft of all technical reports, treatment plans and other documentation to the NPS ABPP,

SHPO/THPO, and Consulting Parties.

Final payment will be denied if the PLANNING GRANT Applicant does not correct or address

all comments received on the technical repoft, treatment plans or other documentation. Following
approval in writing by the NPS ABPP, PLANNiNG GRANT Applicant shall provide final
réports, treatrnent plans or other documentation to the SHPOiTHPO and other Consulting Parties

in an agreed upon format.

All technical reports prepared pursuant to this Agreement will be consistent rvith the federal

standards entitled Archeology ønd Historic Preservation: Secrelary of the Interior's Standards

antÌ Guidelines, 48 Fed. Rleg.44,71642 (Sep. 29, 1983) and the guidelines of the state in which

the project is located.

SHPO/T'HPOs and other Consulting Parties agree to provide comments on all technical reports,

treatment plans, and other documentation arising from this Agreement within thirty (30) calendar

days of receipt. If no comments are received within the thirty (30) day review period, the NPS

ABPP may assume the non-responding party has no comments'

IX. CURATION

A. Within thirty (30) days of the NPS ABPP's approval of the final technical repoft, the Applicant

shall deposit all archeological materials and appropriate tìeld and researoh notes, maps, drawings

and photographic records collected as a result of archeological investigations arising from this
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Agreement (with the exception of human skeletal remains and associated funerary objects, wlrich

may be subject to the Native American Graves and Repatriation Act (NAGPRA) (25 U.S.C'

3001-3013)) for permanent curation with a curation facility which meets the requirements in 36

C.F.R. Pa*79, Curation of Federally Owned and Administered ArcheologicalCollections. Any

Applicant that is an institution or State or local government agency (including any institution of

higher learning) and has "possessìotr" of, or "control" over, "cultural itpms" must comply with the

requirements of NAGPRA and its implementing regulations (43 C.F.R. Part l0). The Applicant

shall provide the NPS ABPP with a copy of the curation agreement as evidence of its compliance

with this stipulation. All such items shall be made available to educational institutions and

individual scholars for appropriate exhibit and/or research under the opsrating policies of the

curatiotr facility.

X. MEMORAI\DA OF UNDERSTANDING (MOUs) \ilITH SHPOs/TIIPOs OR INDIAN

TRIBES

A. The SHPOÆHPO or Indian Tribe may develop a Memorandum of Understanding (MOU) with

Applicants for BLAG projects to develop efficiencies with the SHPO/THPO or Indian Tribe if
they will have a number of projects that fit a specific category (or categories) of action, like the

recordation of required easement. The SHPO/THPO or Indian Tribe shall provide the NPS ABPP

with copies of the MOU. The MOU shall not interfere with existing policies or programs of the

easement holder or this Agreement.

XI. POST.REVIEW DISCOVERIES

A. PLANNING GRANTS

The NPS ABPP shall ensure that the grart agreements for PLANNING GRANTS shall address

post review discoveries by including the following language:

L The Applicant shall ensure that the following provision is included in all contracts: "If
previously uniclentified historic properties or unanticipated Effects on historic properties are

discoverecl during the project, the contractor shall irnmediately halt all activity within a one

hundred (100) foot radius of the discovery, and notifu the Applicant of the discovery and

implement interim measures to protect the discovery from looting and vandalism."

2. Immediately upon receipt of the notification requirecl in the above (Stipulation XI.A.1.), the

Applicant shall:

a. noti! the appropriate law enforcement and SHPO/THPO if the discovery involves

human remains; and

b. inspect the construction site to determine the extent ofthe discovery and ensure that

construction activities have halted; and

c. clearly mark the area of the discovery; and

d. implernent additional measures, as appropriate, to protect the discovery from looting ancl

vandalism; and
e. have a professional archeologist, meeting the Secretary ofthe Interior Professional

Qualifications Slandards,4S Fed. Reg. 44,738-39 (Sep. 29,1983), inspect the
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construction site to determine the exteut of the discovery and provide recommendations

regarding its NRHP eligibility and treatment; and

f. comply with the requirements of NAGPRA (25 U.S.C.3001-3013) and its implementing

regulations (43 C.F,R. Part 10), if applicable. Any Applicant who is an individual,

partnership, corporation, trust, institution, association, or any private entity, or any

official, employee, agent, department, or instrumentality of any lndian tribe, or of any

State or political subdivision thereof and discovers "cultural items" on "Federal lands" or

"tribal land"/"Tribal lands" must comply with the requirements of NAGPRA; and

g. notifo the NPS ABPP, the SHPO/THPO and other Consulting Parties of the discovery,

within 72 hours, indicating within the cover letter the 48 hour response time, describing

the measures that have been implemented to comply with this Stipulation and the

preliminary assessment of the NRHP eligibility of the discovery and the measures

proposed to resolve adverse effects. In making its evaluation, the Applicant, in
consultation with the SHPO/THPO, may assume the discovery to be NRHP eligible for
the purposes of Section 106 pursuant to 36 CFR $ 800. I 3(c). The NPS ABPP, the SHPO

and other Consulting Parties shall respond to the Applicant's assessment within 48 hours

of receipt.

3. The NPS ABPP will take into account the SÉIPO/THPO and other Consulting Parties'

recommendations on eligibility and treatment of the discovery and will notiff the Applicant

of its eligibility determinatìon and its decision regarding the proposed treatment plan within

fifteen (15) days. The Applicant must comply with the required actions, if any, and provide

the NPS ABPP, the SHPOÆHPO and other Consulting Parties with a report on the actions

when implemented. Any actions that the NPS ABPP deems appropriate for the Applicant to

take with regard to such discovery will automatically become additional conditions to the

grant agreement. If the Applicant fails to comply with such actions, such failure will
constitute a breach of the grant agreement and potential denial of final payment.

4. Construction activities may proceed in the area of the discovery when the NPS ABPP has

determined that implernentation of the actions undertaken to address the discovery pursuant

to this Stipulation are complete.

5. The ACHP should be notified of all unanticipated discoveries upon approval of the eligibility

and treatment of the discovery by the NPS ABPP.

B. BLAGs

Grant Agreements for BLAGs shall require that no activity involving ground disturbance or

building or structure alterations may be undertaken until the easement or preservatìon letter of
agreement is recorded. 'I'he easement holder or State property owner, whichever is applicable,

will then assume respousibility for ensuring that post review discoveries and human remains

are appropriately handled.

C. Human Remains
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ì . The NPS ABPP shall ensure that the grant agleements fbr PLANNING GRANTS and

BLAGs shall address post review discoveries of human remains by including, at a llinimunt,
the following language:

a. Applicants, or their designees, shall make all reaso¡rable eFforts to avoid disturbing

gravesites, including those containing Native American human remains and

associated funerary aftifacts. All human remains shall be treated in a manner

consistent with the ACHP's Policy Slqtement Regarding Treatment oJ'Burial

Sites, Human Remqins and Funerary Obiects (February 23'2007;
http://www.achp' gov/docs/hrpo I icy02 07. pdf).

b. All human remains encountered during the course of actions taken as a result of
act¡vities arising from a PLANNING CRANT or BLAG shall be treated in

accordance with NAGPRA, its regulations, and the laws and regulations of the

state in which the project is located. The Applicant shall be responsible for all

reasonable costs associated with treatment of human remains and associated

funerary objects'

XIL EMERGENCY SITUATIONS AND NATURAL DISASTERS

A. Immediate rcscue and salvage operations conducted to preserve lif'e or ptoperty are exempt from

the provisions of Section 106 and the terms of this Agreement'

B. In the event the NPS ABPP and the Applicant agree that an emergency undertaking that involves

an NPS ABPP grant is an essential and immediate response to a disaster or €mergency declared

by the President, a Tribal govemment, or the Governor of a State or another immediate threat to

life or properly, the NPS ABPP will comply with 36 cFR {j 800.12 and shall:

l. Notif, the appropriate SHPO/THPO, identifying the shoftened review time, and any

Indian Tribe that may attach cultural and religious signifìcance to historic properties

likely to be affccted prior to the undertaking and afford thern an opportunity to comment

within seven (7) calendar days of notification, lf the NPS determincs that circumstances

do not permit seven (7) days for comment, tlte agency official shall notif, the

SHpO/THPO and the [ndian Tribe(s)/lrlHO(s) and invite comments within tlte time

available, as specifically noted. The NPS ABPP shall take into account any comments

received in reaching a decìsion on how to proceed with the enìergency undertaking.

2. These emergency procedures apply only to undertakings that must be implemented

rvithin 30 calendar days after the disaster or emergelìcy has been formally declared by the

appropriate authority. The NPS ABPP may request an extension of the period of

applicability from the SHPO/THPO or Indian trìbe(s)AlHO(s) prior to the expiration of
the 30 calendar daYs.

3. The NPS ABPP shall notifo the ACHP of disaster and enlergency situations related to an

NPS ABPP grant project ancl the action that has been proposed or already taken pursuant

to Stipulations III-V.

XIII. DISPUTERESOLUTION
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A. Should any signatory or concurring party to this Agreement, or any StlPO, object at any time to

any actions proposed or the manner in which the terms of this Agreement are implemented, the

NPS ABPP shall consult with such party to resolve the objection. If the NPS ABPP determines

that such objection cannot be resolved, the NPS ABPP will:

Forward all documentation rclcvant to the dispute, inclucling the NPS ABPP's proposed

resolution, to the ACHP. The ACHP shall provide the NPS ABPP with its advice on the

resolution of the objection within thify (30) days of receiving adequate documentation.

Prior to reaching a final decision on the dispute, the NPS ABPP shall prepare a written

response that takes into account any timely advice or comments regarding the dispute

from the ACHP, signatories and Concurring Parlies, and provide them with a copy of this

written response within thirty (30) days after receiving any ACHP advice or comment.

The NPS ABPP will then proceed according to its final decision.

2. If the ACHP does not provide its advice regarding the dispute within the thirty (30) day

time period, the NPS ABPP may make a final decision on the dispute within thirly (30)

days after the initial ACHP thifty (30) day time period and proceed accordingly. Prior to

reaching such a fînal decision, the NPS ABPP shall prepare a written response that takes

into account any timely comments

3. At any time during implementation of the moasures stipulated ín this Agreement, should

an objection pertaining to this Agreement be raised by a Tribal government or a member

of the public, the NPS ABPP shall notifo the parties to this Agreement and take the

objection into account, consulting with the objector and, should the objector so request,

consult with all parties to this Agreement to resolve the objection.

4. The NPS ABPP responsibility to carry out all other actions subject to the terms of this

Agreement that are not the subject of the dispute remains unchanged.

XIV. ANNUAL REPORTING

A. The NPS ABPP shall provide the ACHP, NCSHPO, and any Tribal government that requests

it, a copy of an annual report. This report will be made available by December 3 I of each

calendar year for the previous fiscál year ending September 30 and will be posted on the NPS

ABPP web site. -Ihe report will include, but is not limited to:

1. A list of the PLANNING GRANTS and BLAGs awarded in each state and on Tribal

lands, including the name of the Applicant and, in the case of BLAGs, the

Government Sponsor; exact anrount ofthe award; and the exact acreage acquired

with ABPP funding, along with any changes made to the grant project's scope of
work, The list should also include the exempted PLANNING GRANT projects and

under what exemption, along with BLAGs awarded and funds dispersed with no

easement recorded and why.

2. A report, as appropriate, identifoing any issues, initiatives or goals the NPS ABPP

will address in the coming year with regard to its two grant programs, and any

guidance or assistance that the ACHP or NCSHPO may provide to help make
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compliance activities more effective and efficient.

3. A discussion identifuing any problems the NPS ABPP encottntered in carrying out

the terms of this agreement that need to be addressecl by the signatories through

amendments or development of guidance documents.

4. Any other information the NPS ABPP wishes to provide that might improve the

effectiveness of this agreement.

B. On or before January 3 I of each year, commencing in 201 8, the NPS ABPP shall invite the

signatories to this Agreement, SHPOs and Consulting Parties concurring in this Agreement to

a meeting to facilitate review of the Agreemenf, the performance of NPS ABPPs in meeting

its responsibilities set forth in this Agreement, and to discuss any programmatic or policy

issues encountered in the implementation of its stipulations. lf all parties agree that such a

meeting is not necessary at that time, the meeting may be waived'

AMENDMENT AND TERMINATION.

A. If any signatory to this Agreement determines that its terms will not, or cannot, be carried out,

that party shall immediately consult with the other parties to attempt to develop an

amendment. The signatory parties shall consult to determine the need for an amendment to

this Agreement. The Agreement may be amended when such an amendment is agreed to in

writing by all signatories. The amendment will be effective on the date a copy signed by all

of the signatories is filed wiih the ACHP. If the signatories cannot agree to appropriate terms

to amend this Agreement, any signatory may terminate the Agreement in accordance witlt

Stipulation XV.B, below.

B. The ACHP may be asked by any signatory to this Agreement to review its tetms and its

implementation by the NPS ABPP prior to seeking a termination of the Agreernent. If within

thirty (30) days (or another time period agreed to by all signatories) an âlnendment cannot be

reached, any signatory may terminate the Agreement upon written notification to the other

signatories.

C. Ifthis Agreement is terminated, theNPS ABPP shall comply with subpart B of 36 CFR $ 800

prior to carrying out any individual undefakings of the NPS ABPP covered by the terms of
this Agreement.

D. An individual SFIPO may withdraw from the Agreement upon written notice to all signatories

and invited signatories after having consulted for at least 30 days to attempt to find a way to

avoid the withdrawal. Upon withdrawal, and prior to continuing work on any undertaking

previously covered by this Agreement in the relevant State, the NPS ABPP will comply witb

Section 106 for the undeftaking in accordance with 36 CFR $$ 800.3 through 800.7 or

execute a new âgreement in accordance with 36 CFR $ 800.14(b) lor that State. This

Agreement will remain in effect with regard to the two NPS ABPP Grant Programs located in

the jurisdiction of the SHPO(s) that have not withdravvn fiom this Agreement. If all SHPOs

withclraw from this Agreement, this Agreement will be considered to be tetminated.

18



Progranmatic Agreement
September 27,2016

National Park Service

NPS ABPP Battlefield Preservation Planning Grant and

Battlefield Land Acquisition Grant Programs

E. Termination is formalized with notification to the ACHP.

XVI. EXECUTION AND TERM OF Ä,GREEMENT

A. This Agreement shall take effect in each State on the date it is signed by the NPS, NCSHPO,

and the ACHP. This Agreement shall continue in effect until September 30, 2026, unless

otherwise terminated prior to that date. Prior to such time, the NPS, NCSHPO, and the ACHP

may agree in writing to extend its duration.

B. Execution of this Agreement by the NPS, the NCSHPO, and the ACHP and implementation

of its terms evidence that the NPS ABPP has taken into account the effects of the two ABBP

Grant Programs on historic properties ánd afforded the ACHP an opportunity to comment.

C. This Agreement may be executed in counterparts, each of which shall constitute an original,

and all of which shall sonstitute one and the same agreement'

SIGNATORIES:

Lø ?pl@

v By: Toothman, PhD.

Associate Director, Cultural Partnerships, and Science
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Date: a
By: Iolin M. Fowler
Exeoutive Director
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President

NPS ABPP BattlefÏeld Preservation Plnnning Grant and

Battlefield Lend Acquisition Grunt Progrums

olb

21



Proglanrnratic Agreement
September 2'7 ,2016

CONCTJR:

Civit War Prese¡vation Trust, d/b/a Civil War Trust

Campi, Jr.

Cornrnun ications f) irector

NPS 
^BPP 

Baltlefìclcl Preservation Planning Gratrt ancl

Battlefìeld l.aud Acquisition Grant Programs

Date zo /É/", /7
By:

Pol
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South Carolina Institute of Archaeology and Anthropology

.-' t"-\ 
--à*- \)" õ Date: _Septembcr 30,2016_

By: Steven D. Smith
Director
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Battlefìeld land Acquisition Gr¡nt Programs

Datc: å
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AT'IACHMENT A - States wi

Land at Revolutionary War, War of I 812, and Civil War battlefields eligible for Battlefield Land

Acquisition Grants are identified in the Civil War Sites Àduitory Commission's 1993 Reporl on the

Nation's Civil l{ar Baillefields andthe NPS ABPP's 2007 Report lo Congress on the Hiskric
Preservetion of Revotutionary llar and War of 1812 Sites in the United Stal¿s and located in the

followin g thirty-e ight (3 8) states:

L Alabama
2. Arkansas

3, Colorado
4, Connecticut
5. Delaware
6. Florida
7. Georgia
8. Idaho

9. Illinois
10. Indiana r
11. Iowa
12. Kansas

13. Kentucky
14. Louisiana

15. Maine
16. Maryland
17. Massachusetts

18. Michigan
19. Minnesota

20. Mississippi

21. Missouri
22. North Carolina

23. North Dakota

24. New Jersey

25. New Mexico
26. New York
27.Ohio
28. Oklahoma
29. Pennsylvania

30. Rhode Island

31. South Carolina

32. Tennessee

33. Texas

34. Vermont

35. Virginia
36, Washington, DC

37. West Virginia
38. IWisconsin
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The [NAME OF STATE], as part of the protection of the above tracts of land through the ABPP, will

acc¡uire the tracts, in perpetuity, for incorporation in the INAME OF STATE PARK] from the

ISELLER/DONOR], subject to the following language contained in the deed:

In accordance with tlattlefield Acquisition Grant Program authorization (54 U.S.C. S 308103)

and what is frequently referred to as Section 6(Ð(3) of the LWCF Act of 1965, and 54 U.S.C. $

200305(Ð(3) (hereinafter "section 6(Ð(3)') of the Land and Water Conservation Fund Act (54

U.S.C. {i$ 200301 - 200310 (2015), "No properly acquired or developed with assistance under

this section shall, without the approval of the Secretary, be convened to other than public outdoor

recreation uses. The Secretary [ofthe U.S. Department of Interior] shall approve such conversion

only if s/he finds it to be in accord with tbe then existing comprehensive st¿tewide outdoor

recreation plan and only upon such conditions as he deems necessary to assure the substitution of

other recreation properties ofat least equal fair market value and ofreasonably equivalent

usefulness and location," Conversion of the Properly, in whole or in pat1, for uses other than those

permitted by the Secretary acting through the American Battlefield Protection Program is not

permìtted without approval of the Secretary. Nothing contained in this Deed shall be interpreted

to authorize or permit the violation of Section 6(Ð(3) of the L'ù/CF Act, and the reqiriremenß of
the LCWF act shall survive any private action or governnrental proceedings with respect to the

Property or this Deed.

The hact will be maintained and preserved for public benefit and education and will not be developed for

any purpose other than preservation and interpretation of the historic battlefield and/or accommodation of
the ge¡eral public through appropriate visitor facilities. Site developrnent will be pursued only after

appropriate environmental and cultural studies are completed to inform best possibilities for low impact

design and construction. The State Historic Preservation Office must approve in advance any permitted

development on the site.

NPS ABPP [STATE AGENCY]

INAME]

ITrTLÐ]

IDATEI [DATE]INAME]

lrrTLEl
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ATTACHMENT C - ACIIP TenlDfrrt$,AErecnlcut Documer¡J

ACHP Template Agreement Documents

Included below are two agreement templates: a two-party Memorandum of Agreement (MOA) template

(followed by instructions on how to turn it into a three-party MOA template), and a template to amend an

MOA or a project Programmatic Agreement (project PA).

ACHP Model Two-Party MOA TemPlate:

MEMORÀNDUM OF AGREEMENT
BETWEEN [insert AgencY]

AND THE

[insert name of State or Tribel ["STATE" or "TRIBAL"I HISTORIC PRESERVÄTION
OFFICER

REGARDING THE [insert project name and location]

WIIEREAS, the [Agency] ([insert Agency abbrevietion]) plans to ["carry out" or "fund" or

"approve"/"license"/"permit" or other appropriate verb] the [insert proiect name] (undertaking)

pursuant to the [inscrt name of the substantive statute authorizing the federal agency involvement in

the undertakingl, [insert legal cite for that statute]; and

WIIEREAS, the undertaking consists of [insert a brief explanation of the undertaking];

\ryHEREAS, [Agency abbreviation] has defined the undertaking's area of potential effects

(APE) as [insert written description and/or "described in Attachment XXX"]; and

WHEREAS, [Agency abbreviation] has determined that the undertakirrg may have an adverse

effect on [insert name of historic property(ies)], which ["is" or "are"] ['rlisted in" or "eligible for
listing in"l the National Register of Historic Places, and has consulted with the [insert name of State or

Tribel ["State" or "Tribal"] Historic Preservation Officer (["SIIPO" or "THPO"]) pursuant to 36

CFR Part 800, the regulations implementing Section 106 of the National

Historic Preservation Act (16 U.S.C. $ 470Ð; and

WHEREAS, [Agency abbreviation] has consulted with the [Ínsert name of Indian tribe(s) or

Native Hawaiian organization(s)1, for which [insert name of historic property(ies)] ["has'r or

"hâve"l religious and cultural significance, [Insert this whereas clause if appropriate]; and

WHEREAS, [Agency abbreviation] has consulted with [insert names of other consulting

parties, ifanyl regarding the effects ofthe undertaking on historic properties and has invited them to sign

this MOA as a ["invited signatory(ies)" or "concurring party(ies)"]; and
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WHEREAS, in accordance with 36 CFR $ S0O.ó(aXl), [Agency abbreviation] has notified the

Advisory Council on Historic Preservation (ACHP) of its adverse efïect detennination with specifìed

documentation, and the ACHP has chosen r-rot to participate in the consultation pursuant to

36 CFR $ 800.6(a)(l)(iii);and

NOW, THEREFOR-E, [Agency abbreviation] and the lISHPO" or "TflPO'rl agree that the

undertaking shall be implemented in accordance with the following stipulations in order to take into

aocount tlie effèct ofthe undertaking on historic properties.

STIPULATIONS

[Agency abbreviation] shall ensure that the following measures are carried out:

[I.-ilI. (Or whatever number of stiputations is neccssary) Insert negotiated mcâsures to avoid,

minimize, or mitigate the adverse effects on historic propertics.l

VI. DURATION

This MOA will expire if its terms are not carried out within five (5) years [or specify other appropriate

time periodl from the date of its execution. Prior to such time, [Agency abbreviation] may consult with

the other signatories to reconsider the terms of the MOA and amend it in accordance with Stipulation VIII
below.

VII. POST-REVIEWDISCOVERIES

If properties are discovered that may be historically significant or unanticipated effècts on historic

properties found, the [Agency abbreviation] shall implement the discovery plan included as attaclrment

[insert number of attachmentl of this MOA. [Insert this stipulation if there is an indication that

historic properties are likely to be discovered during implementation of the undertaking.l

VIII. MONI'TORING AND REPOR'TING

Each [insert a specific time periodl following the execution of this MOA until it expires or is

terminated, [Agency abbreviationl shall provide all parties to this MOA ["and the.A'CflP" if
appropriatel a summary report detailing work undertaken pursuant to its terms. Such report shall include

any scheduling changes proposed, any problems encouutered, and any disputes and objections received in

[Agency abbreviation]'s efforts to carry out the terms of this MOA.

IX. DISPUTE RESOLUTION

Should any signatory * or concurring party to this MOA object at any time to any actions proposed or the

manlìer in which the terms of this MOA are implemented, [Agency abbreviationl shall consult with such

parly to resolve the objection. If [Agency abbreviation] deterrnines that such objection cannot be

resolved, [Agency abbreviation] will:
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A. F'orward all documentation relevant to the dispute, including the [Agency abbreviation]'s

proposed resolution, to the ACLIP. The ACHP shall provide [Agency abbreviation] with its

advice on the resolution of the objection within thirty (30) days of receiving adequate

documentation. Prior to reaching a final decision on the dispute, [Agency abbreviation] shall

prepare a written response that takes into account any timely advice or comments regarding the

dispute lrom the ACHP, signatories and concurring parties, and provide thsm with a oopy of this

written response. [Agcncy abbreviationl willthen proceed according to its final decision'

B. If the ACHP does not provide its advice regarding the dispute within the thirly (30) day time

period, [Agency abbreviation] may make a final decision on the dispute and proceed

accordingly. Priorto reaching such a final decision, [Ägency abbreviation] shall prepare a

written response that takes into account any timely comments regarding the dispute from the

signatories and concurring parties to the MOA, and provide them and the ACHP with a copy of
such written response.

C. [Agency abbreviation]'s responsibility to carry out all other actions subject to the terms of
this MOA that are not the subject of the dispute remain unchanged.

VIII. AMENDMENTS

This MOA may be amended when such an amendment is agreed to in writing by all signatones.

The amendment will be effective on the date a copy signed by all of the signatories is filed with

the ACHP.

IX. TERMINATION

If any signatory to this MOA determines that its terms will not or cannot be carried out, that party

shall immediately consult with the other signatories to attempt to develop an amendment per

Stipulation VIII, above. lf within thirty (30) clays (or another time period agreed to by all signatories)

an amendment cannot be reached, any signatory may terminate the MOA upon written notifìcation to the

other signatories.

Once the MOA is terminated, and prior to work continuing on the undertaking, [Agency Abbreviation]

must either (a) execute an MOA pursuant to 36 CFR $ 800.6 or (b) request, take into account, and

respond to the comments of the ACFIP under 36 CFR $ 800.7. [Agency abbreviation] shall notiS, the

signatories as to the course of action it will pursue.

Execution of this MOA by the [Agency abbreviation] and ["S" or "T"IHPO and implementation of its

terms evidence that [Agency abbreviation] has taken into account the effects of this undertaking on

historic properties and afTorded the ACHP an opportunity to comment.**
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SIGNATORIES:

[Insert Agency namel
Date

[Insert agency offrcial name and titlel

[Insert name of State or Tribel ["Stateil or "Tribal"l Historic Preserretion Oflicer

,E¿itó,

[InseÉ name and title]

CONCU.RRING PAR,TIES:

[Insert name of concurring partyl

Date

[Insert name and title]

Nples:

* This docwnent assumes that the term "sìgnntory" has been deJined in the agreement to include both

s ignatories and invìted signatories.
** Remember that the agency must submit a copy of the executed MOA, alongwith the documentation

speciJìed in Sectìon 800.1 1(t, to the ACHP prior to approving the undertaking in order to meet the

requirements of Section 106. 36 CFÀS 800.6(b)(I)(iv).
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Instructions on horv to turn the Two-Party MOA template (above) into a

Three-Party MOA Template

If the ACHP is participating in the consultation to resolve adverse effects, the two-party MOA template

can be revised to create a three-parly agreement by inclusion of the following (rn ilalics):

l. Revise the Title to read

MEMORÄNDUM OF AGREEMENT
AMoNG,äii AgencYl'

[Insert name of State or Tribel ["STATE" or "TRIBAL"I HISTORIC PRESERVATION
oFFrcER,

AND THE ADVISORY COUNCIL ON HISTORIC PRESERVATION

REGARDING THE [insert proiect name and location]

2, Revise the 7th WHEREAS clause to read:

çHEREAS, in accordance with 36 c.F.R. $ S00.6(a)(l), [Agency abbreviation] has

notified the Advisory Council on Historic Preservation (ACHP) of its adverse effect

cletermination wìth specihed documentation, and the ACTIP has chosen to participate in the

consultation pursuant to 36 CFR g 800.6(aXl)(iii); and

3. At the end of the Whereas clauses add "ACHP" to the l.tolv, therefore' clause to read: NOV/,

THEREFORE, [Agency abbreviation], the ["SHPO" or "TIfO"l, and the ACHP agree....

4. Add the "ACHP" to all relevant stipulations as needed'

5. lnclude "ACHP" in the paragraph immediately above the signature lines:

Execution of this MOA by the [Agency abbreviationl, the ["S" or "T"IHPO, and the ACFIP, and

implementation of its terms evidence that [Agency abbreviation] has taken into account....

6. Add the following line to the signatory page

Advisory Council on Historic Preservation

Date

John lVI. Fowler, Executive l)irector
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Model MOAÆroject PA Template Amendment:

AMENDMENT TO

IINSERT FULLNAME OF THE AGREEMENTì
(AGREEMENT)

WHERXAS, the Agreem€nt was executed on [insert month and year of execution];

WHEREAS, [inserl a concise explanation of the reasons for the amendmentl;

\ryHEREAS, [insert the name of the federal agency] will send a copy of this executed amendment to

the ACHP [Onty use this whereas clause if the ACIIP is not a signator-y to the Agreement];

NOW, THEREFORE, in accordance with Stipulation [insert the number of the amcndment

stipulationl of the Agreement, [insert the Signatories of the Agreement] agree to amend the

Agreement as follows:
I . Amend Stipulation [insert the number of the stipulation to be ¡mended] so it reads as

follows:

[Insert the amended text of the stipulationl

IANDiOR, if the amendment involves adding a new stipulation to the Agreement]

2. Add new Stipulation [insert the number of the new stipulation]:

[Insert the text of the new stipulation]

[AND/OR, if the amendment involves deleting a stipulation of the Agreement]

3. Delete Stipulation [insert the number of the stipulation to be deletedl-

[Repeat #7,2,and 3 as necessary]

[OR, if the amendments are so pervasive that it is easier to cut/paste a copy of the entire, amended

Agreementl

L Amend the Agreement so it reads as follows:

[Attach the text of the entire' amended agreementl

finsert signature and date lines for all Signatories. [f the amendments add duties to a party that

did not sign the Agreement, add a signature line for that party'l
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